








1 February 2012: the Defense requested contact information for Ambassador Patrick 
Kennedy in order to explore calling Mr. Kennedy as a Defense witness. The Government 
indicated it would provide contact information for Mr. Kennedy. Id. 

1 February 2012: the GCMCA denied the Defense's request to order a deposition of Mr. 
Kennedy. Id. 

1 6  February 2012: the Defense filed its Motion to Compel a deposition of Mr. Kennedy; 
the Defense also filed Motion to Compel Discovery #1 , seeking inter alia, damage 
assessments by the Department of State. See Appellate Exhibits VII and VIII. 

28 February 2012: the Defense renewed its request for contact information for Mr. 
Kennedy. See Attachment A to Appellate Exhibit XXV. 

29 February 2012: the Government indicated that the Defense would have to submit a 
Touhy request in order to speak with Mr. Kennedy. The Government asserted that it first 
became aware of the possible Touhy issue earlier that very week. See Attachment C to 
Appellate Exhibit XXV. 

13 March 2012: the Defense filed its Reply to the Government's Response to the 
Defense's Motion to Compel a deposition of Mr. Kennedy; the Defense also filed a Reply 
to the Government's Response to Motion to Compel Discovery. See Appellate Exhibits 
XXV and XXVI. 

1 5  -1 6 March 2012: Court considers the Defense's Motion to Compel Discovery and 
Depositions. 

1 6  March 2012: Court issues its Ruling on Defense Motion to Compel Depositions. The 
Court denied the Defense's request to compel a deposition of Mr. Kennedy. The Court 
determined that the Government has not impeded the Defense's access to Mr. Kennedy 
and that the Government has volunteered to assist the Defense in coordinating interviews 
and an in any applicable Touhy process. The Court also determined that there was no 
evidence that Mr. Kennedy would not be available for trial. See Appellate Exhibit 
XXXIII. 

23 March 2012: The Court issued its Ruling on the Defense Motion to Compel 
Discovery. See Appellate Exhibit XXXVI. The Court held that the Government had a 
due diligence duty to search for evidence that is favorable to the Defense and material to 
guilt or punishment. This included a due diligence duty to search any damage assessment 
pertaining to the alleged leaks in this case made by the DOS. The Court ordered the 
Government to notify the Court NLT 20 April 2012 whether any forensic results or 
investigative files relevant to this case existed within the DOS. Finally, the Court ordered 
the Government to immediately begin the process of producing the damage assessment 
from the DOS. Id. 

23 March 2012: the Defense submits its Touhy request by Fed-Ex to the DOS and 
emailed a copy of the request to the Government listing Mr. Kennedy as the DOS witness 
and specifically discussing the Chiefs of Mission review, WikiLeaks Working Group, 
Mitigation Team, and DOS reporting to Congress. See Attachment C. 
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2 6  March 2012: The Government sought clarification based upon the Court's 23 March 
Order. The Government stated that the DOS had not completed a damage assessment. 
The Government also stated " . . .  although the Department has monitored and continues to 
monitor the impact of the release of the cables discussed in Under Secretary's Kennedy's 
declaration in this case, the Department has not finalized an assessment of the damage to 
date, or over a shorter interim period of time. The Department only has a working draft 
that is not complete." The Government also acknowledged that it was "aware of 
investigative files maintained by the FBI and DOS." See Attachment B. 

27 March 2012: the Defense sent to the Government and Court the statement by Mr. 
Kennedy before the Senate Committee on Homeland Security and Governmental Affairs. 
The email discussed in detail the Chiefs of Mission review, WikiLeaks Working Group, 
Mitigation Team, and DOS reporting to Congress. The Defense maintained that is issue 
was not whether there is a "completed" damage assessment, but whether the DOS had 
done what Mr. Kennedy testified to at the Senate hearing. The Defense stated that all of 
this information should be produced to the Defense under paragraphs 4-6 of the Court's 
23 March 2012 Ruling. Id. 

28 March 2012: the Government sent an email to the Court and Defense stated that it 
disagreed with the Defense's interpretation of Mr. Kennedy's statement. The 
Government requested an opportunity to discuss the issue at an 802 conference that day. 
See Attachment D. 

28 March 2012: the Court conducted a telephonic 802 session with the parties. The 
Court indicated that the Government would need to either produce what the DOS had, or 
produce a witnesses to testify regarding the DOS's efforts. 

9 April 2012: the Government stated that they had been notified that the legal advisor to 
the DOS had received the Defense's Touhy request. See Attachment E. 

9 April 2012: the Defense asked if the DOS had done anything on the request since it 
had been two weeks since the Defense Fed-Ex'd the request to the DOS. Id. 

13 April 2012: the Defense requested the Government to provide it with an update on the 
Touhy request for Mr. Kennedy. Id. 

1 6  April 2012: the Government stated that the DOS was processing the Defense's Touhy 
request and might have an answer by the end of the week. Id. 

1 7  April 2012: the Court sent an email to the parties requesting that the Government 
advise the Court as to the State Department representative would be available for the 17 
April Article 39(a). See Attachment F. 

20 April 2012: the Government provided notice to the Court and the Defense that the 
DOS had forensic results and investigative files. The Government represented that it had 
reviewed this information for evidence that was favorable to the accused and material to 
either guilt or punishment. The Government also represented that "prior to the Court's 
order, the United States produced this information to the defense." See Appellate Exhibit 
LVI. 
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7. Moreover, as the above timeline reveals, the parties have been litigating about this very issue 
for months. The timeline shows: 

• There have been six pre-referral discovery requests for material within the Department of 
State with respect to the alleged leaks; 

• The Defense moved to compel Department of State damage assessments at the Article 32 
hearing; 

• The Defense moved to compel damage assessments, forensic results and investigative 
files from the Department of State in the Motion to Compel Discovery # 1 ;  

• The Government has knowledge that the Defense has been seeking to depose Mr. Patrick 
Kennedy about for approximately 8 months; 

• The Defense' s  Touhy request on 23 March 2012,  which a copy was provided to the Court 
and Government counsel, referenced the Chiefs of Mission, WikiLeaks Working Group, 
Mitigation Team and the DoS Reporting to Congress; and 

• The Defense submitted Mr. Kennedy's declaration (regarding the Chiefs of Mission, 
WikiLeaks Working Group, Mitigation Team and the DoS Reporting to Congress) to the 
Court on 27 March 2012. 

8. One must also not forget the context in which all these battles were fought. The Government 
refused to acknowledge what the Department of State had and did not have in terms of 

. documentation with respect to the leaks (in fact, the Government referred to the Department of 
State damage assessment as "alleged"). For instance, in its Response to the Defense Motion to 
Compel #1, it stated "The United States disputes any allegation, including those relating to 
whether, when, and to what extent select agencies, departments and organizations reviewed the 
compromised information, supported by unofficial public statements." Appellate Exhibit XVI, 
p. 1 .  The Defense then proffered publicly available documents referring to the Chiefs of 
Mission, WikiLeaks Working Group, Mitigation Team and the DoS Reporting to Congress to 
prove to the Court that the Department of State, a closely aligned agency, had information that 
was clearly relevant to the charged offenses. For the Government to imply that it was not "on 
notice" of material within the Department of State because the Defense had not made a request 
for this specific material is unbelievable. 

9. Toward the end of the Government Response to Supplement, it states in passing, that "[t]he 
prosecution agrees with the defense that the prosecution already bore this obligation [to search 
the files of Chiefs of Mission, WikiLeaks Working Group, Mitigation Team and the DoS 
Reporting to Congress] (i.e., files of closely aligned agencies under Williams." Id. p. 5. If the 
Government agrees that it was already obligated to search these files under Brady/Williams, why 
are there no less than .five references in its submission to the fact that the Defense did not file a 
formal discovery request for this particular information? Such a request is entirely superfluous 
given the Government's: a) actual knowledge that these documents exist, and; b) the 
Government' s existing obligations under Brady to search these documents.1 

1 The Government states that the "Supplement itself confirms the defense's ultimate objective in questioning the 
DoS witness where the defense proffers that it will ask the witness 'in what form' any documents are in; namely, to 
later formulate discovery requests." Government Response to Supplement, p. l. The Government's position makes 

no sense. The Defense has already submitted no less than nine discovery requests (including motions to compel) for 
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m) FBI generally; FBI Impact Statement 
n) DSS 
o) DOJ 
p) Government Agency 
q) ODNI 
r) ONCIX damage assessment; ONCIX generally 
s) 63 agencies and other organizations the Government has claimed to have contacted 

28. The volume of unproduced discovery is staggering given that the trial is scheduled for 
September, a mere 3 months from now. If the proceedings are not temporarily suspended (i.e. 
the trial schedule proceeds as planned despite the Defense not receiving discovery) the following 
motions will be impacted: 

1. Witness Lists (22 June 2012)- how can the Defense prepare a witness list when it has 
not seen discovery from over 20 different sources? [Note: the Witness List in turn 
impacts the Motion to Compel Experts and Witnesses ( I I  July 2012)] 

2. M.R.E. 505(h)(l )  Notice (22 June 2012)- how can the Defense give M.R.E. 505 notice 
when it still hasn't received all the discovery from Motion to Compel #1? 

3. Motion to Compel Discovery #3 (22 June 2012)- if the Defense is still waiting for 
discovery from the Motion to Compel Discovery #1 and #2, how can the Defense file a 
motion to Compel Discovery #3? 

4. Pre-Authenticate and Pre-Admit Evidence (22 June 2012)- unlike the Government, the 
Defense will not have the discovery to pre-admit or pre-authenticate by 22 June 2012. 

5. Defense Notice of Plea and Forum (11 July 2012)- the discovery that the Defense 
received will enable the Defense to make informed decisions about plea and forum. 

6. Speedy Trial/Article 10 (27 July 2012)- the Defense believes that is should not be forced 
to file a speedy trial motion until all discovery is produced; since diligence is part and 
parcel of a speedy trial motion, that motion cannot be resolved until the underlying 
discovery process is complete. 

29. The Defense maintains that the Governme11t's failures with respect to discovery have 
already impacted PFC Manning's right to a fair trial. The purpose of discovery is to enable the 
Defense to prepare its case. When the Defense is receiving discovery one month before trial 
(e.g. the "newly-discovered" ONCIX damage assessment; the FBI impact statement), there is no 
way that the Defense can adequately prepare its case. If the Government requires over two years 
to fulfill its "challenging" Brady obligations4 (See Government Response to Supplement, p. 5), 
then surely the Defense requires some period of time longer than one month to integrate all the 
voluminous discovery into the case. The Defense submits that it should have, at a minimum, two 
to three months after all discovery is complete to prepare its case. The Government should not 
be able to circumvent its discovery obligations for two years, then dump discovery on the 
Defense last-minute, and expect that there will be a fair battle. Indeed, the Defense believes that 
this was the intention of the Government- to defeat its adversary by adopting untenable 
litigation positions designed to frustrate discovery.5 

4 What is more "challenging" than a Brady search is to litigate a case without the benefit of Brady (and other) 
discovery. 

5 For instance: 
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After consultation with the government forensic experts, it appears that out of the 14 hard drives that were identified to 
be present in the TOC or SCIF, 

2 drives are completely inoperable, 7 drives are wiped, 4 drives have file structures present, and 1 drive is partially 

wiped. In total, only 5 drives have any information that could answer your request and ultimately the Court's order, 
dated 23 March 2012. 

Based on this information and in an effort to continue producing as much information in discovery as possible, 

regardless of classification, the United States is willing to produce forensic copies of the 5 drives to the defense, but only 

after receiving authorization from relevant OCAs, if classified information is identified on the drives. In order to make 

this happen, we will have our forensic experts continue their examination and then pass the information to the security 

experts to start a review. Our goal is to have the drives examined and approved for release by 18 May 2012, the Court's 

deadline for the other matters in the defense motion to compel. 

The United States does not acknowledge any of the defense's arguments or stated interpretation of the relevant 

authorities. The United States maintains that a complete search of these drives is not material to the preparation of the 

defense, regardless of their classification. 
Additionally, the United States has never maintained that the forensic computer exams will take an extended period, but 
rather it would takes weeks for the security experts to review the 14 hard drives for classified information and the 
prosecution to obtain needed approvals. Now knowing that only five drives are at issue (the fifth being partially wiped), 

this process should not be too onerous for our security experts and they should be able to complete everything, 
including obtaining approvals, if any, within the next 

30 days. 

Please let us know whether this is acceptable and we will notify the Court. 
Additionally, please let us know whether you still require your forensic experts to travel this week or next week for the 
motions hearing. 

v/r 
Ashden 
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Denise R. lind 

COL, JA 
Chief Judge, 1st Judicial Circuit 

Classification: UNCLASSIFIED 
Caveats: NONE 
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